ool

sarYvave o AUIY Lo gU FAA / - D
PokK: 59¢

Baker & McKenzle LLP
2300 Trammell Crow Center
2001 Ross Avenue

Dallas, Texas 75201, USA

Tel: +1 214 978 3000
Fax: +1 214 978 3099
www.bakernet.com

Date November 3, 2008 Phone Fax
To Trisha +1 803 896 5199
- c/oCharles L. A. Terreni
Chief Clerk & Administrator,
South Carolina Public Service
Commission
From Mark D. Taylor +1 214 978 3089 +1214 978 3099
Re Docket No. 2008-400-E

Progress Energy Carolinas, Inc. v. Pilgrim’s Pride Corp.

Pages (w/cover) 6{0

Please see the attached documents regarding the above-referenced matter:

1. Pilgrim’s Pride Corp.’s Motion for Continuance, or in the Alternative, Pilgrim’s Pride,
Inc.’s Response to Progress Energy Carolinas, Inc.’s Motion for Expedited
Consideration of its Motion for Wajver of Commission Rule 103-331; and

2. Motion for Leave to Appear Pro Hac Vice for Mark D. Taylor.

Thank you,

RECEIVE]D)
SOV T 008

PSC SC
' DOCKETING DEPT;

Privacy And Confidentlality Notice

The information contained In this facsimile is intended for the named recipients only. it may contain privileged and
confidential Information and if you are not an intended recipient, you must not copy, distribute or take any action in
reliance on it If you have recelved this facsimile in error, please notify us immediately by a collect telephone call to
Karen J Wagner at +1 214 965 7264 and retumn thae original to the sender by mail, We will reimburse you for the

postage.

Baker & McKenzla LLP is a member of Baker & McKenzie International, a Swiss Verain.
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NOLB 7008 STATE OF SOUTH CAROLINA
550 SO BEFORE THE PUBLIC SERVICE COMMISSION

DOCKETING DEPT. DOCKET NO. 2008-400-E

I : - - . h4
n the Matter of: Pilgrim’s Pride, Inc.’s Motion for

Continuance, or in the Alternative,
Pilgrim’s Pride, Inc.’s Response to
Progress Energy Carolinas, Inc.’s Motion
for Expedited Consideration of its Motion
for Waiver of Commission Rule 103-331

Progress Energy Carolinas, Inc.

V.

Pilgrim’s Pride Corp.

Pilgrim’s Pride Corporation, for good cause shown, moves for a continuance to
respond to Progress Energy Carolinas, Inc.’s (“PEC”) Motion for Expedited Consideration of
its Motion for Waiver of Commission Rule 103-331. Pilgrim’s was not served with notice of
this action until late in the afternoon on October 31, 2008 and, consequently, has not had
sufficient time to adequately address the facts and law associated with PEC’s motion. If,
however, the Commission is not inclined to grant Pilgrim’s motion, the Commission should
deny PEC’s motion to waive Rule 103-331 because PEC’s motion is not npe, and because
PEC has not made the requisite showing; that is, PEC has not shown that the Commission’s
refusal to waive the rule would introduce unusual difficulty or that such a waiver would be in
the public’s interest.

Factual and Procedural Background

Pilgrim’s is the nation’s largest poultry producer and is one of PEC’s consumers. As
the basis for its Motion, PEC cites to pure speculation contained in a news article that
Pilgrim’s may file for bankruptcy protection.

But Pilgrim’s has not engaged in any delinquent payment practices. See PEC’s

Motion for Waiver of Rule 103-331 1 6. To the contrary, Pilgrim’s has paid PEC every
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penny it is due and has done so consistently on or before the due date. See Declaration of
Chuck Thomas attached hereto as Exhibit A. And Pilgrim’s fully intends to continue its
timely payment practice for all current and future invoices. Id,

Notwithstanding Pilgrim’s stellar payment history with PEC, on October 29, 2008,
PEC filed its Motion for Waiver of Commission Rule 103-331, arguing that the Commission
should allow PEC to require Pilgrim’s to provide a security deposit or other guarantee
because Pilgrim’s payment history with PEC prohibits PEC from doing so under the Rules.
The next day, PEC filed another motion, asking the Commission for expedited consideration
of its motion during its November 5, 2008 meeting.

Pilgrim’s did not receive service of either of PEC’s motions until late in the day on
October 31, 2008. In the ensuing three days, Pilgrim’s has had insufficient time to examine
the potential effects that such a motion, if granted, would have on Pilgrim’s business or to
retain local counsel to assist in the matter.

L PILGRIM’S SHOULD BE GIVEN THE ALLOTTED THIRTY DAYS TO
RESPOND TO PEC’S MOTION.

There are four reasons why the Commission should permit Pilgrim’s to submit its
answer to PEC’s motion within the originally allotted thirty days, and should not reach the
merits of PEC’s motion at its November 5, 2008, meeting. First, Pilgrim’s needs more time
to discern what exactly PEC is asserting as a basis for its motion. To succeed, PEC must
establish that Rule 103-331, the rule otherwise prohibiting PEC from requiring Pilgrim’s
from providing a security deposit due to Pilgrim’s timely payment history, “introduces
unusual difficulty” and “is in the public interest.” S.C. Code Regs. 103-301 (empbhasis
added). Determining whether a rule introduces unusual difficulty on a company, such as

PEC, or whether something is in the “public interest” are intensely fact based inquiries.

DALDMS/651349,1/Motion for Continuance 2
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However, PEC has provided little indication what facts it is basing its request on. The face
of PEC’s Motion for Waiver of Rule 103-331 does not reveal any factual basis as to why it
would be unusually difficult for PEC if the Commission refused to waive the rule or why it
would be in the public interest. All that the motion states is that if Pilgrim’s files for
bankruptcy, PEC could be left with a large unpaid bill; but that fact alone does not indicate
why that would be unusually difficult for PEC, a large provider of clectricity. Moreover,
PEC does not definitively indicate why waiving the rule would be in the public’s interest.
Rather, PEC’s motion limits its discussion to its own interests and those of its consumers.
Pilgrim’s should be allowed more time to explore PEC’s claims, and to discover whether
there is any basis to them.

Second, Pilgrim’s should be allowed to respond in thirty days because PEC’s motion
for expedited consideration is not ripe and unwarranted. In its motion, PEC raised the
specter of an imminent bankruptcy as a reason for granting its expedited motion. PEC
submitted, however, nothing to support its fears. In all of its public statements Pilgrim’s has
denied that a bankruptcy filing is imminent, and PEC has not presented anything but
speculation to the contrary.

Third, if, as PEC argues, Pilgrim’s is in “severe financial difficulty,” Pilgrim’s should
be provided with time to provide for the Commission information indicating what effect, if
any, granting PEC’s motion would have not only on Pilgrim’s, but the many citizens of
South Carolina that Pilgrim’s employs. To date, Pilgrim’s, the nation’s largest poultry
producer, has had only three calendar days (one business day) to assess these potential

effects. The Commission deserves to have all of the relevant facts before it prior to

DALDMS/651349.1/Motion for Continuance 3
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determining whether waiving Rule 103-331 is truly in the public’s, and not merely in PEC’s
or its consumers’, interest.

Fourth, although Pilgrim’s denies that it is headed for bankruptcy, Pilgrim’s believes
that some of its defenses to the argument that PEC advanced in its motion—that Rule 103-
331 introduces unusual difficulty on PEC and its customers because, without a waiver, they
will be left unprotected—might be based in the bankruptcy code. Bankruptcy is already a
complex area of law. But apply that cannon to Pilgrim’s and all of its assets and interests and
the issues only increase in their complexity. Accordingly, Pilgrim’s should be given the
allotted thirty days to respond so that it can adequately address these and other potential
defenses to PEC’s arguments.

Finally, given its payment history with PEC, Pilgrim’s has not had any prior
opportunity to come before the Commission, and therefore, lacks the expertise that PEC has
in appearing before the Commission. Accordingly, Pilgrim’s should be given more time to
retain local counsel who can help advise Pilgrim’s on how to proceed in this case before the
Commission.

Given that PEC lacks any reliable proof of an imminent Pilgrim’s default, and given
the short amount of time that Pilgrim’s has had to weight these factually and legally complex
issues, Pilgrim’s should not be required to respond to PEC by November 5, 2008. Rather, to
ensure that the Commission’s decision is truly in the public’s interest, Pilgrim’s should be
permitted to further research the facts and law associated with PEC’s Motion for Waiver of
Rule 103-331, and present those facts to the Commission for review at a date not sooner than
December 1, 2008; that is, thirty days after it was served with process in the underlying

action.

DALDMS/651349.1/Motion for Continuance 4
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IL IN THE ALTERNATIVE, PEC’S MOTION SHOULD BE DENIED EITHER
BECAUSE IT IS UNRIPE OR BECAUSE PEC HAS NOT SUBMITTED
SUFFICIENT PROOF EITHER THAT BUT FOR A WAIVER OF RULE 103-
331, THE RULE WILL INTRODUCE UNUSUAL DIFFICULT UPON IT OR
THAT SUCH WAIVERIS IN THE PUBLIC’S INTEREST.

If the Commission is not inclined to give Pilgrim’s more time to prepare against
PEC’s motion, PEC’s motion should be denied on its merits. The motion is not ripe because
it is based on conjecture and speculation and could be mooted in less than thirty days.
Moreover, PEC has not met its burden of proving that Rule 103-331 introduces unusual
difficulty or that waiving such a rule, and requiring Pilgrim’s to pay a security deposit, would
be in the public’s interest. Given, however, that Pilgrim’s has had only three calendar days
to respond to PEC’s arguments, Pilgrim’s reserves the right to supplement these arguments
and make additional arguments at a future date.

First, as noted above, PEC’s Expedited Motion for Waiver of Rule 103-331 should be
denied because it is not ripe. The stated factual grounds that PEC sought a waiver of Rule
103-331 is PEC’s fear that Pilgrim’s might file bankruptcy and might default on paying its
invoice in the future, despite the fact that Pilgrim’s has paid, and intends to continue paying,
all invoices from PEC on a timely basis. However, PEC has not presented evidence or
argument that any such default is imminent. Cf, Abbott Laboratories v. Gardner, 387 U.S.
136 (1967). And the fact that Pilgrim’s lenders have agreed to continue providing it with
credit militates against such a finding. Until such time that Pilgrim’s actually defaults, PEC
should not be allowed to require of Pilgrim’s what the rules expressly state PEC cannot do:
require Pilgrim’s to provide a security deposit or other guarantee.

Second, PEC has not shown that requiring it to continue to comply with Rule 103-
331, i.e, require security deposits only from those customers who show delinquent payment

practices, would impose “unusual difficulty.” The tacit assumption underlying PEC’s entirc

DALDMS/651349.1/Motion for Continuance 5
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motion is that if Pilgrim’s files bankruptcy, neither PEC nor its customers will be adequately
protected. PEC, however, provides no factual or legal basis for its assumption. PEC admits
that Pilgrim’s has never shown delinquent payment practices, and that that it cannot show
that Pilgrim’s has engaged in any other qualifying conduct under Rule 103-331. PEC has not
explained why, even if Pilgrim’s did enter bankruptcy (a fact Pilgrim’s in no way concedes
or even intimates is a possibility), Pilgrim’s would not pay its invoice. Bankruptcy is not,
after all, synonymous with noﬁ-payment. Furthermore, PEC has not explained why the
bankruptcy process would not itself adequately protect PEC or its customers. For these
reasons, and any others that Pilgrim’s may later raise, PEC has not shown that Rule 103-331
imposes “unusual difficulty” in this case.

Third, although PEC made it clear that requiring Pilgrim’s to provide PEC with a
security deposit or other guarantee would be in its best interests, PEC has not shown that
such a requirement would be in the public’s interest. Taking PEC’s allegations and
assertions regarding Pilgrim’s precarious financial status as true (and making no indication as
to the truth of such allegations and assertions), it remains to be seen how it is in the public’s
interest to require an insolvent, or quasi-insolvent, employer of hundreds of South Carolina
residents to pay several hundred thousand dollars for a security deposit. Such action,
especially if followed by the hundred or so other utility companies servicing Pilgrim’s other
operations, could itself precipitate the foretold filing of a bankruptcy petition, and thereby
Potentially jeopardize the jobs of hundreds of South Carolina citizens. That action is in the
best interests of no one.

For these reasons, Pilgrim’s asks the Commission to grant Pilgrim’s the requisite 30

days to respond, or in the alternative, deny PEC’s request on the grounds that PEC’s request

DALDMS/651349.1/Motion for Continuance 6
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is not ripe, or on grounds that PEC has not shown the “unusually difficult” and “public

interest” requisites for the posting of a security deposit.

DALDMS/651349.1/Motion for Continuance

Respectfully submitped,
Tyt ). oyt

Mark D). Taylor

Texas Bar No. 19713250
BAKER & McKENZIE LLP
2300 Trammell Crow Center
2001 Ross Avenue

Dallas, Texas 75201
Telephone: 214/978-3000
Facsimile: 214/978-3099

ATTORNEY FOR RESPONDENT
PILGRIM’S PRIDE CORPORATION
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STATE OF SOUTH CAROLINA
BEFORE THE PUBLIC SERVICE COMMISSION

DOCKET NO 2008-400-E

In the Matter of: Pilgrim’s Pride, Inc.’s Motion for

Continuance, or in the Alternative,
Pilgrim’s Pride, Inc.’s Response to
Progress Energy Carolinas, Inc.’s Motion
for Expedited Consideration of its Motion
for Waiver of Commission Rule 103-331

Progress Energy Carolinas, Inc.

V.

Pilgrim’s Pride Cozp.

DECLARATION OF CHUCK THOMAS

1. My name is Chuck Thomas. I am over the age of twenty-one (21) years, of sound
mind, have never been convicted of a felony, and am capable of making this
Declaration. I have personal knowledge of the facts stated herein, and all of the facts
herein are true and correct. I further state that ] am fully authorized and competent to
testify to the matters and opinions set out in this Declaration,

2. Pilgrim’s uses Progress Energy Carolinas, Inc. (“PEC”) as its provider of electricity
for its plant in Sumter, South Carolina.

3. Attached to this declaration is a true and correct copy of a spreadsheet representing
Pilgrim’s payment history with PEC, which was prepared in the ordinary course of
business, and according to Pilgrim’s regular practice of recording such information.

4. As evidenced by the spreadsheet, Pilgiim’s typical payment practice is to pay any
invoice received from PEC on or before the due date.

5. Pilgrim’s has no outstanding invoices from PEC. In addition, Pilgrim’s is current
with its payments to PEC.

6. Pilgrim’s intends to continue paying PEC on or before the due date

DALDMS/651400 1/Thomas Declaration
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I declare under penalty of perjuy under the laws of the state of Texas that the

foregoing is true and correct. Executed on November 3,2008.

(/C(/’ (, ///?/c/

Chuck Thomas

DALDMS/651400 1/Thomas Declaration
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STATE OF SOUTH CAROLINA
BEFORETHE PUBLIC SERVICE COMMISSION

DOCKET NO. 2008-400-E

)| .
n the Matter of Pilgrim’s Pride, Inc.’s Motion for

Continuance, or in the Alternative,
Pilgrim’s Pride, Inc.’s Response to
Progress Energy Carolinas, Inc.’s Motion
for Expedited Consideration of its Motion
for Waiver of Commission Rule 103-331

Progress Energy Carolinas, I

1
1
1
1
1

V.

Pilgrim’s Pride Corp. %
.3
MOTION FOR LEAVE TO APPEAR 2RO HA C VICE

Mark D. Taylor, attot%)ey herein, moves the Court for leave to appear pro hac vice
and would respectfully show Ljs follows:

1. The undersignii;d is an attorney representing Pilgrim’s Pride Corp.

2. The undmlgx\fd is admitted to practice in and is a member in good standing
of the Courts of the State of Jli;‘exas, United States Supreme Court, the United States Court of

Appeals — Fifth Circuit, the ;?United States Court of Appeals — Eighth Circuit, the United

3
States Court of Appeals — Nth:)th Circuit, the United States Court of Appeals — Tenth Circuit,

the United States Court of Ai)peals — Eleventh Circuit; the United States District Court for

the Northen District of Texf , the United States District Court for the Eastem District of

;
Texas, the United States Digtrict Court for the Western District of Texas and the United

{
v. Gold Kist Inc., Civil Acti h No. 3:06-CV-02751-MBS, in the United States District Court

3
for the District of South Carglina.

disciplined by any state or local committee or agency.

DALDMS/651405.1/Motion to Appear ProHac
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WHEREFORE, Mark
Commission with respect to this matter only.

Dated: November 3, 2

DALDMS/651405.1/Motion to Appear Pra

Hac

008.

D. Taylor prays that he be permitted to appear before this

RW mbm%dﬁ}y Zz L

Mark )Y Taylor

Texas’Bar No. 19713250
BAKER & McKENZIE LLP
2300 Trammell Crow Center
2001 Ross Avenue

Dallas, Texas 75201
Telephone: 214/978-3000
Facsimile: 214/978-3099

ATTORNEY FOR RESPONDENT
PILGRIM’S PRIDE CORPORATION

@020



